Honourable John Gerretsen
Minister of the Environment
12th Floor, 135 St. Clair Avenue West
Toronto, Ontario
M4V 1P5
 
February 25, 2008 
 
RE: PROPOSED COUNTY OF SIMCOE LANDFILL SITE 41
 
Dear Minister Gerretsen,
 
Your Ministry has before it, an application for a Permit To Take Water (PTTW) from the proposed landfill Site 41 in the County of Simcoe.  If approved, the County will have license to discharge over 225 million litres of the most pristine ground-water ever found in this Province. This PTTW is the last step in a deeply flawed consultative process that those opposed to the development of Site 41 had hoped would never have to be brought to your desk.  While arguably abiding by the letter of the law, the Site 41 process is about to visit upon the citizens of Ontario an environmentally disastrous conclusion and a sense of helplessness.  In the following paragraphs I will endeavour to bring to summary, the outstanding concerns expressed by citizens of Ontario and the reasons why this proposal must be discontinued. I ask that you consider the cumulative effect of a series of marginal decisions that have brought us to this critical juncture.
 
By way of introduction, my name is Ray Millar and I currently serve as the Chairperson of the Site 41 Community Monitoring Committee (CMC) for the proposed landfill.   The CMC was created as a condition of the Certificate of Approval (C of A) for the site and we have been charged with the responsibility of providing community review of the development, operation, on-going monitoring, closure and post -closure care related to the proposed landfill site. In part, it is the mandate of the CMC to serve as the focal point for the collection, review and exchange of information relevant to both County and local concerns in connection with the proposed landfill site. 
 
A Brief History
 
1979 may seem an unlikely starting point for discussions related to a currently proposed landfill site, but the fact that almost 3 decades have passed since this project was first considered, is in part, the cause of our predicament. Very few people or institutions have a full recollection of the events surrounding this proposal, and regrettably, successive governments have limited their review to isolated issues. 
 
Of course with the passage of time, and the continued expenditure of taxpayer dollars, there has developed an illogical temptation to accept the sunk cost fallacy as reason enough for moving forward. Compounding the problem is an equally illogical tendency to defend earlier decisions, accumulating only data that supports the decision and ignoring or distorting all other disconfirming information.  
 
In 1979 when the search began for a North Simcoe landfill site, it involved investigating expansion of the existing Pauze landfill site in the Township of Tiny. Pursuit of that option however, was quickly discontinued when it was learned that the site was contaminating the local water supply. (The plume of toxic leachate emanating from the now closed Pauze landfill continues to contaminate ground-water as it moves toward Georgian Bay.)  
 
An Environmental Assessment (EA) approval process was undertaken and a public hearing was eventually held in 1989 under authority of The Consolidated Hearings Act.  From the EA process, several sites emerged, however, the Joint Board found that there was a predisposition to have Site 41 selected, a predisposition that indicated bias. In November of 1989, the Joint Board found that the EA carried out by the proponent was “irredeemably deficient”, the site selection process was “non-existent”, site comparison “flawed” and “the overall process was not logical, traceable or replicable.” On June 14, 1990, an Order in Council (OIC) by the government of Premier David Peterson rescinded the decision of the Joint Board, ostensibly because of the proponent’s urgent need for a replacement landfill site. This was the first of only two Joint Board decisions ever to be rescinded by way of an OIC.  It is noteworthy that, notwithstanding the alleged urgent need for landfill capacity in 1989, no new landfills have been developed by the County of Simcoe since taking over waste management responsibilities in 1990. 
 
Following the OIC in 1990, the hearing process resumed and in 1995, the Joint Board approved Site 41, with comment and specific conditions which were ordered in 1996. In the decision, Joint Board Chair, Robert B. Eisen, Q.C, made it clear that he was uncomfortable with issues concerning the site selection process. With respect to the Joint Board’s earlier concerns on the subject of the site selection process, Chair Eisen made the following comment; “The Board found it to be virtually non-existent yet my interpretation of the OIC obliges me to accept the opposite to be the case. In spite of the fact that no new evidence was introduced in connection with this matter, I must accept not only that such a process exists but further that it is logical, traceable and replicable. I am unable to reconcile the Board’s previous findings and my interpretation of the OIC in this regard. In the final analysis, I must regard the OIC as an interim order, the provisions of which nullify the Board’s earlier criticisms.” 
 
The Certificate of Approval
 
This hardly seems a suitable foundation on which to build a controversial landfill project, nevertheless, a decision was made to proceed with the proposed development and the County of Simcoe undertook to complete a detailed Design and Operations report.  In 1998, a C of A was issued for the site, remarkably, in the absence of the aforementioned detailed Design & Operations report, and also with a deficit of information regarding the details of the site’s hydrology.
 
In 2001, two Applications for Review of the Certificate of Approval were filed expressing concerns regarding groundwater issues. Both applications were dismissed by the Ministry of the Environment (MoE) with the MoE claiming that they had anticipated the need for submission of more detailed information when they issued the C of A. The Environmental Commissioner of Ontario (ECO) was disappointed with the MoE’s handling of this case and expressed wonderment and concern in the 2001/2002 Annual Report Supplement.  
 
In 2003, 5 years after the C of A was issued, the County of Simcoe submitted to the MoE, a proposed detailed Design and Operations Report. The MoE and several independent technical experts raised concerns over numerous issues (81, to be exact, some of which remain outstanding).  In view of these outstanding concerns, citizens again made application under the Environmental Bill of Rights, requesting that the Ministry review the C of A for the site, but once again the MoE declined to undertake the review. The MoE indicated that the County had responded to many of the issues previously identified and the MoE acknowledged that further follow up reports would still be required. By denying the Application for Review, the MoE limited the re-assessment to a narrowly scoped focus, considering only specific technical factors, ignoring impending changes to Ontario’s framework on source water protection and other information that was not available at the time of the landfill siting process, or at the hearing.  This decision of the MoE was in stark contrast to the position expressed by Premier McGuinty, when in November of 2003, he insisted that before the Adams Mine proposal could go ahead, there would have to be a full environmental assessment, “not one that had been narrowly scoped.” The ECO repeated his concerns over the MoE’s handling of this case in the 2003/2004 Annual Report.
 
The Community Monitoring Committee
 
As questions were left unanswered, and as concerns grew over the veracity of the data used in assessing the hydrogeological conditions on the site, the MoE and the County of Simcoe continued to work collaboratively toward development of the site.  On October 20, 2006, the Environmental Assessment & Approvals Branch (EAAB) granted approvals for the Design & Operations Report for Site 41, allowing construction to commence.
 
Following the approval of the Design & Operations report, it became virtually impossible for the CMC to access information from Simcoe County, and it was equally apparent that the MoE was not supportive of further enquiry by the CMC. Further exacerbating the tasks of the CMC, was the County’s refusal to provide funding for independent review. The situation was analogous to that which developed between the Timiskaming Federation of Agriculture (TFA) and the MoE during the Adams Mine proceedings. It is important to note that had the TFA (et. al.) not contracted for independent review, at their own expense, it is unlikely that the government would have reached the right conclusion.    
 
Before concluding that the public had ample reason to be sceptical of the process and the decisions that have been made by the MoE with respect to Site 41, Commissioner Miller expressed his concern over whether public liaison committees like the CMC had the autonomy and the resources needed to fulfill their mandate. With many of our concerns unanswered, we asked for clarification of our remaining appeal rights. In response to this inquiry, Mr. John Gasbarri, EAAB Senior Review Engineer, provided the following; “It is the Ministry’s position that there are no appeal rights for you or any other third party, with respect to the decision as the Leave to Appeal provisions of the EBR (Environmental Bill of Rights) don’t apply given that this undertaking is exempted from section 22 of the EBR by virtue of 32(1).” Section 32 applies, for the most part, to projects undertaken by the public sector and was intended to avoid duplication of the public consultation process.  Not surprisingly, the Environmental Commissioner of Ontario (ECO), in the 2003/2004 annual report raised specific concerns with section 32 and Site 41.  In this report, “EBR Rights Lost: Behind the Veil of Section 32”, the ECO concluded that public participation rights are deficient in many respects when compared to the EBR. The application of Section 32 is depriving the public of rights to request appeals, rights the EBR was intended to safeguard. When the MoE voluntarily posted an Information Notice on the EBR Registry with respect to the PTTW for the Adams Mine, it attracted over 23,000 comments. Nevertheless, the public was still denied several key rights that would have existed had there been an EBR Registry requirement. 
 
Not to be deterred, members of the public and the CMC, without funding, engaged independent experts and also called upon the Office of the Information and Privacy Commissioner (IPC) to access information. These specific points were also identified as a concern of the ECO in their 2003/2004 Annual Report (Pg. 56). The outcome of these inquiries, while still ongoing, has seen an Interim Order charged against the County of Simcoe for failing to conduct a reasonable search for responsive records. Perhaps the most significant issue yet to be decided by the IPC, following repeated refusals from the County, is with respect to accessing the final calibrated computer model of the MODFLOW used in estimating the hydrology of the site.  The CMC expected that the final calibrated model would be available to a citizens committee, such as our own, in order to assist with on-going evaluation of the perceived risks posed by a landfill at Site 41. Given the importance that the County and the MoE have placed on the results of the modelling, we had hoped that the model would be sufficiently robust to withstand evaluation. The CMC had also turned to MoE Director Jim Richardson, pursuant to condition 24.7 of the C of A, in an attempt to access the MODFLOW. Unfortunately, not only didn’t the MoE have a copy of the final calibrated model of the MODFLOW to share with the CMC, Director Richardson refused to assist the CMC in accessing the information from the County. 
 
It is the position of the CMC that the MoE failed to acknowledge their lack of expertise, and they failed to engage independent experts to review the mathematical models on which site approval was predicated.  In this case, the MoE has relied on the modeling output provided by the proponent’s consultant and failed to challenge the input assumptions.  The circumstances in this case are analogous to those associated with the Adams Mine decision (Zaltsberg Memo), wherein it was determined that the computer modeling couldn’t be confirmed.  United States Geological Survey Geologists Leonard Konikow and John Bredehoeft have written an award winning paper entitled “Ground-Water Models Cannot Be Validated”, and Groundwater Consultant Dr. Stuart Rojstaczer has suggested that the results of groundwater modeling should be “transcribed to the back of an envelope.”  Dr. Rojstaczer suggests that by putting the results on the back of an envelope, it would signify to the user just how risky the numbers are.  The model used by the County and accepted by the MoE without reservation, is the same United States Geological Survey MODFLOW referred to in these comments.  No model can overcome a series of bad assumptions and models of politically sensitive societal issues are easily manipulated to yield the desired outcome.  With the MoE’s ready acceptance of the proponent’s model, our community is being asked to take a leap of faith, unburdened by the weight of fact. The CMC is not prepared to do so. 
 
Conflict with the C of A
 
A greater and more obvious concern with respect to the unsuitability of Site 41, is the admission by the proponent’s consultant that if the site selection were to begin anew, it would be unlikely that Site 41 would be the preferred location (February 2004 meeting of Township of Tiny Council). Mr. Doug Jagger of Jagger-Himms, in a 2007 revised supplemental hydrogeology report acknowledged that occasionally the natural hydraulic gradients are locally downward for “short periods of time”.  The report goes on to state that there is attenuation potential for periods of up to 6 months due to seasonal declines associated with dry summer conditions.  In the same report, it is suggested that upon the return of the upward gradients, a flushing action will occur and presumably there will be no lateral escape of the leachate before it is captured in the leachate collection system. Whether the upward hydraulic gradients return or not is irrelevant, the only salient consideration is the fact that the continued and uninterrupted upward gradients are an imperative condition (10.6) of the C of A. 
 
The EAAB has accepted an inappropriate reliance on the B7 Reasonable Use Guideline (B7 R.U.G) in approving the Design & Operations Report submitted by the proponent. The EAAB approval is without regard for the Joint Board’s decision requiring uninterrupted upward hydraulic gradients, and because the MoE lacks authority to supplant a Joint Board condition, the approval is ultra vires. While B7 may be a relevant measure of ground water contamination in attenuation sites, it cannot be substituted for the upward hydraulic gradient, the imperative condition (10.6) of the C of A.
 
Climate Change
 
The EAAB approved the Design & Operations (D & O) plan without an understanding of the affects that climate change will have on the design and operation of the site. Site design is based upon the continued presence of an upward hydraulic gradient, yet we have no assurance whatsoever that the upward hydraulic gradients will continue to be present throughout the contaminating life of the site. The peer review comments on this point are clear and unequivocal; the data provided by the proponent does not adequately address the concern and there has been a statistically significant decline in the underlying water table. In making their assumptions for the purpose of modeling, the proponent’s consultant has constructed a local weather model utilizing historical data collected between 1950 and 2000. In doing so, the consultant presumes that historical data, excluding most of the last decade, is an accurate indicator for the next 50 years. Such logic defies convention when most of the world’s scientists agree that the past is no longer a reliable base on which to plan future water management decisions.  Important water level data for 2 years was unreported and that information showed a decline of .36m. The relatively significant decline in the water table over this short period of time raises questions as to what will happen with levels in the future. It also gives rise to concerns over the 10 year averaging period selected by the proponent that was left unchallenged by the MoE.
 
The EAAB granted approval with only scant regard for the concerns expressed by the CMC and peer reviewers with respect to side slope stability, and the base differential settlement rates on the leachate collection system.  Peer reviewers concluded that based on the available information, the risk of failure (e.g. a waste slide that could result in tearing of the proposed plastic (geomembrane) liner or the escape of leachate to the surface water) was higher than would normally be accepted. Rather than address these concerns in the planning stage, it was decided by the MoE, that engineering solutions could be determined at a later date.
 
It is improbable that a private operator proposing a landfill would be granted EAAB approvals without an effective plan to treat the leachate expected to be produced. Yet in the case of Site 41, a municipal class proposal, this is exactly what has occurred. As indicated in the Design & Operations Report, the Midland Water Pollution Control Plant (MWPCP) is only capable of receiving leachate from the first cell development and only on a trial basis. The Barrie Water Pollution Control Plant, considered an alternate, was at near capacity when last approached by the proponent in 2004 and in the interim period, the City of Barrie has increased their own leachate treatment load from that City’s expanded landfill.  There is overwhelming evidence that discharges of inadequately treated flows from pollution control plants are a major and chronic source of pollution for many bodies of water throughout the Province.
 
Managing Our Waste
 
Prior to granting approval, the MoE failed to ensure that the proponent met the conditions of the Certificate of Approval, specifically, “undertaken to set as its primary waste management goal the reduction, recycling and reuses of potential waste and waste so that remaining waste to be landfilled is minimized.” In fact the Ministry has allowed the proponent to continue to act without benefit of any waste management plan and without regard for the proposed policy statement on Waste Management Planning (EBR Registry 010-0420).  The MOE has granted approval for the creation of another landfill site when clearly the proponent has failed to establish the need. 
 
When originally proposed, the need for Site 41 was characterized as urgent, and notwithstanding that the proponent has not opened any additional landfill sites in the over 25 years since Site 41 was proposed, the proponent still has 9.3(Jan. 07) years of capacity remaining in existing landfill sites with another 11.4 years of capacity under development in those same sites. The aforementioned capacity figures were calculated by the proponent and are predicated on a diversion rate of only 32%. As the County has committed to introduce a Source Separated Organics program later this year, it is reasonable to expect diversion rates to increase approximately an additional 33%. Even after forecasting for projected population growth, based on the Inter Governmental Action Plan (IGAP), the County has over 25 years of capacity in existing sites. This is an estimate that the County does not dispute.  If we acknowledge that existing green bin and blue box programs can deliver a diversion rate of approximately 66%, and we further acknowledge possible improvements with respect to extended producer responsibility programs and product stewardship councils, the development of an additional landfill site seems unwarranted at this time. 
 
Conclusion
 
In granting approval for the development of this site, the MoE has failed to act in a manner that is consistent with the Provincial Policy Statement regarding the preservation of Ontario farmland and the protection of source drinking water. Site 41 is comprised of prime agricultural farmland (class 1 & 2) and is directly atop of a pristine groundwater flow. Trace metal amounts in these waters have been determined to be lower than those found in ancient glacial ice. In addition, the MoE has failed to adequately consider the affects the proposal may have on area farmers’ ability to draw water for irrigation purposes. Natural Resources Canada warns in their publication Canadian Agriculture Adaptations to 21st Century Droughts: Preparing for Climate Change, that in order to ensure that we have enough water for drinking and agriculture, we need to protect sources.
 
The MoE, in granting approval for Site 41, has failed to recognize the legislative intent of the Adams Mine Lake Act, which is to prevent the operation, establishment, alteration, enlargement or extension of a waste disposal site where waste is deposited into a lake. The hearings on Bill 49 were lengthy and detailed. There was much discussion with respect to the definition given a “lake” in the Act. The Act defines a lake as “a body of surface water that results from human activities and directly influences or is directly influenced by ground water.” Not unlike the Adams Mine, absent extensive dewatering, the excavation required for cell development at Site 41, will certainly result in the creation of a “body of surface water.”  Given the acceptance of this definition, the Provincial government has already made the policy decision that prevents the development of Site 41 as a landfill. Again, as was the case with the Adams Mine proposal, the policy decision is separate and distinct from the technical debate with respect to site safety, engineering or environmental safeguards. 
 
In view of this information, the CMC for Site 41 respectfully requests that the MoE immediately withdraw the approval to proceed with the development of Site 41 and, in addition, not issue approval for the Permit To Take Water. On balance, the disadvantages of proposed Site 41 outweigh any perceived advantages.  We further request  that the proponent County of Simcoe, be directed to complete a comprehensive waste management plan, moreover any proposal shall be consistent with Provincial Policy Statements in terms of preservation of prime agricultural lands and the protection of safe and plentiful drinking water resources.
 
As long as the County of Simcoe sees their role as limited to choosing the least-worst option, they will never generate innovative outcomes in answer to this problem. There are solutions to this seemingly intractable situation, and this Provincial government has done much to advance them. With the passing of the Adams Mine Lake Act and the Clean Water Act, and a renewed commitment to waste diversion, this government is well positioned to move to the next phase of a provincial waste management initiative. 
 
I would like to meet with you to discuss further, the intricacies of this proposal and the reasons why the pursuit of Site 41 as a landfill option must be discontinued. I look forward to your response.
 
 
 
 
Sincerely,
 
 
 
 
Ray Millar
Site 41 CMC Chair
